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oni Te Jowark was de-|Supreme Court will speak at t government restrictions fr F , 
neys—|§ ment store in Newark wai de- Supreme Court will spe ak at the — n I a ee ae The question propounded here 
‘ Sdawtitic eee . 9 innor . . oe. | tne late Ninetee : 4 : A ‘ : <8 oid 
). iaining an unidentified man annual ge of the Junior Sec teens np culminating | 27 Ses in all these jurisdictions— 
who was endeavoring to steal tion of the New Jersey State Bar througn tne lycus, nang | not merely in New Jersey and 


adjectival machinery. For they 
are but regulations fixing ap- 





























HE : : alee i , : } 14 ¢ 4 ¢ re : . r ri > > (ja cealecti 
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bt u API 1 i on real estate problems and juv singel wv W oe | The New Jersey Bar Examin- forcement 
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ra eld: It is t apparent from /;,.,. peat amis eae +1 ne . . : , 
a tected : parte a bib trust law, will preside, and that there is still conformity. Institute Lecture Nevertheless there is command- 
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a é meats ' : - P be . ite B: 2ulal ge | e re in 
re deemed reasonable is that bey A. Hengeveld and his “What ire really talking|Hahnemann Medical College, 4,34) courts contains some rules 
} . : : 1 : : ” - Seat tidal AUS c > SOTMOE Tt N 
ch is commensurate with the committee will render a report about in such situations,” he|Dropsie College and Pennsyl- ,, the subiect 
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DIGESTS OF RECENT OPINIONS’... Which is more remunerative if} §qys International Police Force Necessary For 
: he desired to do so, or he could | Und L 
SUPPORT — PARENT AND {farm hand and receives $34.60 seek more remuneration from | World Peace Under Law v 
‘HILD—Whi ; 5 | . 5 S is prese 2 is | 2.5 — Ri ae Te 2 
C ene the hanbents | net plus the use of a farmhouse his present employer. There is | The United Nations must be “Without a stronger Unite, 
current income is the primary rent free and apparently free no reason wh defendant’s | . ‘ : ne eee ees rae 
| y t hened by t f a Nati sing its oy 
Scat, Mekal in be: died rc endian 6 Cae m.. ane jstrengthened by creation of a Nations, possessing its ovwy, 
und looked to in fixing ;milk and vegetables. ability to augment his income |~ or 
8 . “ ps |strong international police force police force able to deal severe}, 
amount of support ordered for; Defendant asserts he has, in should not be taken into account | (yien will enable it to prevent with a law-breaker.” said Son: 
children, nevertheless his addition to his living expenses, merely because he prefers his | ee niga: P il Peneae eres : gas ieee & 
F - [eas e k se emes ’ |future wars, it was asserted last ‘‘an international agreement or 
earning capacity or prospec-j|two debts to pay off. present way of life. The amount | ; 1 7 a ‘es val 
. senate ae ete | Lee ee eeu a ‘ af |week in a talk at Northwestern disarmament would become 
tive earnings, as well as his | There is also proof that de- awarded was fair and reason- | university trap for those who surrende- 
property, are proper elements | fendant boards two horses, owns | able under the circumstances. | “The rule of law will not re- rp arms ae soon.” : il 
for the court’s consideration. |an automobile and has a para- Affirmed. | place the rule of force in avn Sohn called i com lete ¢ 
—In fixing the amount of a!mour and that plaintiff receives’ _ ee d per 1 - itt aly, ‘Sem a armament of mien me oe 
support order there should be | $150 a month for the care and | REAL PROPERTY — ESTOPPEL | a ch . — - ape = 8 cn eee ae 
taken into account the needs | support of a nephew. Be suquice am Setenant gx | SOU Ot Sie Segoe) OF the ey eer 6 eee eee ee 
of the parties, their Sean Held: Both alimony and sup- | easement in property of ane | oe pe see wees hs lige ae Pid ee -_ an 
and social position, the hus-j| port derive from the same sta-| Other by an estoppel in pais, is A ps Ht 9 hig psec . é pena ” ey Be econ gaat 
band’s property and income in- | tute, N. J. S. 2A:34-23, which | plaintiff must clearly andl | one Sage 1 niga H a a . Cont ge the rata eae 
cluding what he could derive as | directs that the amount to be| C¢onmvincingly prove the several | 3 er eee oe siete said a ae ee evested nee an | 
income, and also the separate | paid shall be such “as the cir-| elements of estoppel, includ-|VETSIY. es gg ee oe Recs oe 
property and income of the|cumstances of the parties and| img that the owners conduct| A noted authority on interna- side in 9 civilian assembly, pop- 
wife so that the sum fixed is/the nature of the case shall} et only induced a harmful tonal Jaw, — ned — -_— ee na 
what the wife would have the|render fit, reasonable and just| Change of position but that Consultan ef a oar segptiell — . i oni see = 
right te expect as support if}. . . ”. In determining what! he had reasonable grounds for ment of the —_ Nations a world on S popalenas am cS 
living with her husband. amount is to be awarded the| anticipating such result. ee and “a wanted nea iit — - <iiriayoemminn, 
. a oe e : x rS > Ss c ers W 7 ower 
Digested from an opinion by|court can take into considera- | —Held, silence of owner yd er : a wsagg ill te ee en Paige a pe Paito - pe 
Goldmann, S. J. A. D., rendered | tion not only the husband’s pro-| Jands which were used as a | - “a : ee ae prgeren wie von poe ‘ ee ye 
Nov. 16, 1955. Appellate Div.|perty and income, but also his}; 4riveway when adjoining | 7. : ii ta Bae : hy ob aeincaee a ve pe cog ( 
Mowery v. Mowery. For appel-|capacity to earn money from owner made addition to rear |*v°o | Se ae, sec gig wong re eo me a é 
lant—Norman J. Currie. For|personal attention to his busi- of his building opening on sak pon! ss po : vie ere ee tiv peer : on Pcs ie pi t 
respondent—Henry H. Patterson.!ness or in other employment.; 4riveway did not give rise ed eo “t ge ts sancoweiy eget force pl 
This appeal challenges as ex- |The amount to be fixed islargely| easement by estoppel ee | a se e gap vagties i = ee ee Peace snieta’ sro r 
cessive the provisions of the|a matter of judicial discretion. the facts here. ; ran aig a saan en sh sei = i 7 a th - ats I 
judgment nisi awarding plain- |The amount is not fixed solely Digested from a_ per curlam Poke itera poe ee eee: ° i perpe ak 7 F d es op I 
tiff $10 a week for the support|by the needs of the wife nor]°Pinion rendered Nov. 16, 1955.\tanlish a way by necessity. oo pret ig eee 
of each of two children of the|solely by the husband’s means.]|Appellate Division. Weiland v. Standing alone. mere passive x atic aah a 19 
eee i) rgpneees 4 dea eae noe “Ison. * appellant—Leon y 5 , ye Sohn objected to any broacg* 
marriage in her custody, and!There should be taken into ac-|Turkelson. For appellan consent to the use of a right orant of legislativ veer tay thaeele | 
directing defendant also to pay | count the physical condition A. Wingate, Jr. For respondents of way does not ripen into a ame 9 i "2 "a ery si B. ( 
$5 a week on arrearages in sup-}and_ social position of the William G. Bischoff. prescriptive right if the user “cigs — _, age Sa 
port fixed by a previous order. parties, the hushand’s property Plaintiff owns property at 629 covers a period less than 20 pe piri ar “ait de “re Em 
Plaintiff is employed andjand income, including the in- | White Horse Pike and defendant] years This rule is subject to sono cone ped be ooh I 
ig Pet, : es anae eT RES e  Uhitas | Years. IS rule 1s subject tO tions to be accepted by all i 
earns $35 per week. Defendant|come he could derive, and also|OWMS property at 625 White tri ; it 5 ; ni 
‘ 9990 |] . enaé -0 1 » @ als ‘ ; the doctrine of equitable estop- nations of the world and the mil 
is and has been employed as a/the separate property and in- | Horse Pike. Defendant's property pel. But to give rise to an es- aot iene hos teas atest ni tut 
‘ come of the wife. Considering all iS on the ere. of White Horse toppel by silence or inaction, Ape ee 4 od N oe ate ; F Her 
‘ ‘ ‘tors | Pike and Collingswood Ave. Run- Pee ious United Nations organ: 
these and any other factors |*Is© « eee nye there must be an obligation or ye urged that the chart: m 
bearing on the question, the;"Img across the rear of the pro- | quty to speak. There is no obli- , cal te that Weasel f 
sum is to be fixed at what the] Perties is a 20 ft. strip used as gation to disclose matters of ag “s J —— € 
0 wife would have the right to|]@n alley or driveway, which sehtets Che otis party ee pepe that the arity ae me the 
expect as support, if living with |Starts at Collingswood Ave. : structive ro = “ast aes Jurisdiction to pasS upon th is 
0 i ee 7a i a On April 12. 1954. defendants or constructive nowleage or an constitutionality of any regula- § 4S 
her husband. While the hus- ee tang ag ane aig, {equal source of information. It | tions adopted by the United N R 
latest rate band’s current income is the wrote plaintiff that plaintiff has been held that the doctrine ;; 8 3 A en t revised : ua 
per annum primary fund looked to, never-|Was improperly using the strip | o¢ estoppel is applicable so aS ten an ei eneere da 
theless his property and capital|@S a driveway and that such |; reate a right i ther’s ena q1 
assets, and his earning capacity}Use would be prohibited after de ay the prego =i 
lor prospective earnings are all |April 26. Plaintiff immediately}; ~ : eae i Pe : 
or prospec ee 8S ¢ ¢ : : : : ee ling the money honestly sup- J. a 
| proper elements to be considered instituted the suit claiming a | posed hiscaelt to be the omen Vem it 
lin fixing the amount of the So use the strip |of the lands. (2) the real owner. | BH Fe (3. h 
owerd. and an injunction to prevent} .4 sci tin latins sb Wa) STH 
Funds Insured up to $10,000 co ak E fendants fr iosine or ob- |. . re “N eae 
by U. S. Govt ee In the instant case, the $150}defendants from closing or Ob-| the expenditure by his silence, LENS, 
sa ; /per month received for the care|Structing it. Plaintiff also/;.., EEE SEs P 
: -» | | per mo C ¢ : knew the lands belong to him = eS 
Transactions may be handled by mail | | of the nephew is not to be con- | Claimed an easement by estoppel.|44q not to the other. (3) the he 
FREE PARKING at Kinney Garage | sidered as there is no proof as|Neither the pleadings nor the| (ne making the improvement Plant Founded in 1888 ru 
Your account or inquiry invited to how much, if any, plaintiff | Proofs established the 20 years’! ..teq on an erroneous belief as for 
|was entitled to retain from this| continuous, open and notorious | +, ownership. These conditions ITIE port 
sum. Plaintiff is earning andy user necessary to raise a right are not present here. COMPLETE TITLE SERVICE TI 
contributing $35 a week towards|0f way by prescription and the!” when the owner of 623 saw was 
SAVINGS and Loan Assn. | °¢?P0"t of the family. Defendant | Case proceeded on the theory Of | the owners of 629 erect the THROUGHOUT Thi 
0 ¢ rder an asserted easement by es- sas a 
has been ordered to contribute i addition he was under no duty . vif 
40 COMMERCE ST., NEWARK 2,N. J. | 99 plus $5 on arrearages. De-| toppel. enggekncisiegg that they haa |New Jersey, Pennsylvania, |f ;.,. 
Mitchell 2-3650 : ne eieatly ahle aed| ‘The tacts celied on ace: Ziel. = sift 
ili ; j fendant is physically able an see ees z os ©!lno easement in the driveway. Delaware, Maryland, gift 
Philip Kisin, President secur loy properties consist of first floor : 
J could secure other employment eS CONS S For conduct to give rise to an Connecticut 9 
stores and living quarters above. estoppel, not only must it have j ac 
In 1943 the then owner of 629 ieeed a harmful ames a Rhode Island and hac 
decided to build a one story| 4; , : " istri i at § 
Nationa Surety C oRPORATION decided to build a one story! position but, more than that, | District of Columbia [ff 
. ee ° + : ie Pees Petes i : there must have been reasonable 3 
Specializing in the Execution of rear of the store. Work was be-| rounds to anticipate that it CHELSEA TITLE d ped 
ve Seer > : gun in 1943 and completed in| ,. ; t an T 
Fiduciary and Court Bonds March 1944 at a cost of $1600 | WOW Produce that result. To Th 
3 Degas lea sain 3 eiv®~ |establish an interest in real G CO a 
744 BROAD STREET, NEWARK _ MArket 4-0950 for si700. The structure opened | property: through an estoppel in UARANTY COMPANY |]... 
out on the 2 . Strip, an over- sa eer aaa 2 tax 
sibel gaetiocnaoe he oot oe pais plaintiff must clearly and MAIN OFFICE: “aX 
jl ~ cae se oe a ass cee OE a convincingly prove the several BOARDWALK NATIONAL BANK ny 
| the entrance. The addition was | 4) 2 - es ene or 
4 4 +4 weed for storage and meceiving | oe... Saree She wee BUILDING 9 
Inagdnciad rin ers and delivery whereas previously oo Atlantic City, N. J. i 
con ane : | the merchandise had been car- i : 
| SPECIALISTS in all printed forms and documents be - 
: are % ‘ : }ried through the front door.|[= — 
| waar for filing a ee the |The then owner of 629 did not 
| Securities and Exchange Commission jask for nor receive permission Announcing 
~ T | from the then owner of 625 but , i 
| ARTHUR \ ° CROSS, INC. degtenpanebisn wy never oe A Second Edition of the Most Popular Book 
| New Jersey Division of edhagpe COMSIFUCHON HOF Co mse OF | Ever Published in This Field 
| the strip. Plaintiff acquired 629 | 
| PANDICK PRESS, INC. | in 1947. He uses the cinder block | LEGAL ANATOMY AND 
| 71-73 CLINTON STREET, NEWARK 5. N.J addition for storage. Deliveries | : : ys 
} TeLtepHone MARKET 3-4994 | can readily be made and have | SURGERY 
| esas tn en’ | DEEN Made through the front of | : 
en === | the store. Use of the rear strip | By BERNARD S. MaLoy, M.D. 
a 2 'is a convenience, not a necessity. — 1 ’ “ f : ; 
| COUNSEL f th D f | Plaintiff claims that by reason ||| ‘S Co™P ete presentation of the anatomy of the human 
... ror The verense lof permitting the construction body in non-technical language designed for use in Court 
| | of the addition on 629 in 1943 and in the re yaratior f ; S : S age 
en | Or [fil < é 1 of claims or defenses for damages 
| Less of Income * Professional Disability Plan | without objection thereto, de- f t pad ies al otal 5 Ue, iaurante 
| |fendants, as successors of the | or persona injuries or death, accident and life insuran¢ 
| Loss of Life * Life Plan (includes employees) 'then owner of 625, are now es- |} Claims, compensation and criminal prosecutions. 
| topped to deny plaintiff the use - 
e eye ° H . % 2 Ts 
| Liabilit Lawyers Protective Insurance of the strip as a means of in- 200 ILLUSTRATIONS 
| (professional errors) | @ress and egress. A Decided Aid in Direct and Cross Examination 
| The court below found for | of Medical Witnesse 
* NON-CANCELLABLE—The only Group Plans approved by N.J. State Bar Ase’n | defendants and plaintiff appeals. | ; saiaeaaes 
Held: The claimed right of | IE V IME ‘ 
g | ONE VOLUME .. . $20.00 
| way is not the only means of | 
JOHN A. COUCH, JR., & COMPANY tl Seaiae cece ae - : 
| jaccess to plaintiff's store. He | GANN LAW BOOKS 
| 1180 RAYMOND BOULEVARD NEWARK 2, NEW JERSEY | has gine ed er" delivered his | j 
|wares through the front and 224 MARKET STREET NEWARK 2, %. J: 
| MARKET 3-3086 can continue to do so. He does | 
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DIGESTS OF RECENT OPINIONS 


WILLS — ESTATES — It is only 
when the court is in doubt as 
to the probable intent of the 
testator that resort is had to 
rules of construction. 

—The decision in Gaede v. Carrol 
did not establish an absolute 
rule of construction as to the 
effect of clauses in wills relat- 
ing to payment of estate and 
inheritance taxes but was 
merely a ruling on the facts 
there involved. 

—The mere fact that testator 
directs all death duties levied 
against his estate to be paid 
out of his residuary estate will 
not of itseif operate to cast 
the estate tax burden upon 
recipients of property not pass- 
ing under the will but included 
in the taxable estate. 

—In the absence of an expressed 
intent or statute to the con- 
trary or where the intent is in 
doubt or ambiguous, the fed- 
eral estate tax is charged to 
the residuary estate but the 
estate is entitled to reimburse- 
ment for inheritance taxes im- 
posed on inter vivos transfers. 
Digested from an opinion by 

Burling, J., rendered Nov. 14, 

1955. Supreme Court. Morristown 

y. McCann. For appellant—Israel 

B. Greene. For plaintiffs—George 

Fischler. For remaindermen— 

mory C. Risley. 

Plaintiffs, as substituted ad- 

ministrators c. t. a. and substi- 

tuted trustees under the will of 

Henry Rogers, sought reimburse- 

ment of a proportionate share 


rm Ww 


federal and state taxes on 
testator’s taxable estate from 
I appellant. Plaintiffs had 
udgment below. 

Rogers died testate on Jan- 
uary 22, 1951. Under his will, 
dated July 18, 1950 he _ be- 
queathed to appellant all his 


personal property and real es- 
te, excepting money and secur- 

and provided if he conveyed 
his real estate to a corporation 
she was to have the stock in 
the corporation. The residuary 
estate, which was the bulk of 
the estate, he bequeathed in 
trust for the benefit of appellant 
for life and thereafter to sup- 
port certain scholarships. 

The value of the gross estate 
approximately $1,300,000. 
included the following 3 
by testator to appellant 
juring his lifetime: (1) a $5000 
ft of government bonds in 1943, 
2) a gift of 14 the shares in 
a corporation to which testator 
had conveyed his realty, valued 
at $36,000, on Aug. 10,1950, and 


299 44 
> p> © 


aq 
- 


3) a gift on Dec. 27, 1950 of 
$60.000 in cash. 

The will provided: 

‘I direct that any and all 


inheritance, estate and transfer 
taxes that may be imposed upon 
my estate or any part thereof 
or any estate or any interest 
her given, by the State of 


ere 


atiCil 


New Jersey, or any other State, 
or by the United States, shall 
be paid out of the corpus or 
principal of my residuary estate 


The trial court considered it 
likely that testator had not 
thought of possible 
inter vivos gifts when he made 
the will and applied what it 
deemed to be an_ unyielding 
rule of construction to the 
phrase “upon my estate’’ which 
equated “estate” with property 
passing under the will. It also 
found that as part of the “rule” 
recipients of non-probate prop- 
erty are to bear the tax burden 
attributable to such transfers. 

Held: It is well settled that 
wills are to be construed to 
ascertain and effectuate, if pos- 
sible, the intent of the testator. 
It is only when the court is in 


doubt from the terms of the will | 


the surrounding circum- 
stances of the testator’s most 
probable intent that resort is 
made to the numerous rules of 
construction. This is what the 
court did here, and in so doing 
applied what it conceived to be 
a rule stemming from Gaede v. 
Carroll, 114 N. J. Eq. 524. In that 
case the court held the bene- 
ficiary was obligated to contri- 
bute to the taxes imposed but 
left open the question of what 
was to happen when the will was 
Silent as to taxes and there was 
no governing statute. This lat- 
ter question was determined in 
Turner v. Cole, 118 N. J. Eq. 497 
wherein the court held that in 
such case the estate tax was to 
be satisfied from the residuary 
estate without reimbursement 
from persons coming into own- 
ership of the property but with 
reimbursement for inheritance 
taxes. (N. J. S. 3A:25-30 et seq, 
which provides for apportion- 
ment of taxes in the absence of 
directions to the contrary, is not 
applicable here because the will 
was made prior to January 1, 
1951). 

Reviewing these decisions and 
the subsequent cases, the court 
finds that the Gaede decision 
did not establish an absolute 
rule but merely a ruling on the 
facts there involved and that 
the mere fact that a testator 
directs all death duties levied 
against his estate to be paid out 
of his residuary estate will not 
itself operate to cast the fed- 
eral tax burden upon recipients 
of property not passing under 
the will but included in the 
taxable estate. There must be 
some other manifestation of in- 
tent to reach this result. The 
Gaede case does not control the 
coverage of tax clauses generally. 

If, from a consideration of the 
will and factual circumstances 
here, the testator’s intent as to 
allocation of death duties was 
ambiguous, the court would feel 


and 








THROUGHOUT 





TITLE INSURANCE 





NEW JERSEY REALTY 


TITLE INSURANCE CO. 
NEW 


TRENTON @ HACKENSACK @ CAMDEN 
NEW BRUNSWICK e@ FREEHOLD 


ARK 


NEW JERSEY 








taxes on | 


/bound to apply the rule of | 
Turner v Cole and thereby direct | 


the entire federal estate tax to 
the residuary 
recognizing a right of reim- 
|bursement in the plaintiffs for 
the state inheritance tax im- 
posed on the inter vivos trans- 
fers. 

However, reviewing the will 
j}and the surrounding circum- 
; Stances, the court is convinced 
that testator’s most probable 
;intent was to have appellant 
|keep her gifts tax free and to 
| have his residuary estate bear 
|the burden of the estate and 
inheritance taxes imposed 
|against his taxable estate. It is 
|therefore unnecessary in this 
{case to resort to rules of con- 
struction. 

Reversed 








BIGAMY — DIVORCE—A Mexi- 
can mail order divorce is ut- 
terly worthless and is no de- 
fense to nor admissible in a 
prosecution for bigamy for a 
subsequent marriage contrac- 
ted in alleged reliance there- 





| 


on. 
BIGAMY — Availability of de- 
fense to bigamy prosecution 


that defendant honestly had 
reasonably believed he was 
legally free to remarry not 
determined. 
APPEAL—Appeal as of 
under R.R. 1:2-1(a) is main- 
tainable only where the record 
reveals a substantial rather 
than merely a colorable con- 
stitutional question. 
Digested from an opinion by 
Jacobs, J., rendered Nov. 14, 
1955. Supreme Court. State v. 


L. Bertini. For the State—Myron 
Kronisch, Legal Asst. Pros. 
Defendant married one Ann 
Nasco in New Jersey 
A Mexican mail order divorce 
decree obtained in Feb. 


was 


Jersey after 
riage license 
for which he 
cree dated Feb. 18, 1953. He was 
indicted, tried and convicted for 
bigamy. The trial court declined 
to admit the Mexican decree in 
evidence and instructed the jury 
that the burden of bringing 
himself within the statutory ex- 
ception (divorce) was on de- 
fendant. On appeal the Appel- 
late Division affirmed. Defend- 
ant took the present appeal al- 


Held: There were no consti- 
tutional issues presented to and 
determined by the Appellate 
Division which are reviewable 
as of right under R.R. 1:2-1(a). 


An appeal under this rule is 
maintainable only where the 
record reveals a_ substantial 
rather than merely a colorable 


constitutional question. Since no 
substantial constitutional ques- 
tion is perceived here, the State’s 
motion to dismiss the appeal is 
granted but the questioned effect 
of Mexican mail order divorces 
is passed on because of the 





estate although | 


DeMeo. For appellant — Charles 


in 1941. | 


1953. Later that year he married | 
one Josephine DePasque in New|} 
obtaining a mar-| 
in the application 
stated he had/| 
been divorced by a Mexican de- | 


leging his constitutional rights 
to trial by jury had been im- | 
paired. 


court having cognizance there- | 
of”. 

The weight of authority in this | 
country recognizes that since 
the crime is statutory the legis- 
lature is free to require or 
oniit-guilty knowledge as an ele- 
ment thereof, and holds that it 
is no defense to an indictment 
for bigamy that the defendant 
believed, *in good faith and on 
reasonable grounds, that he was 
free to remarry. They hold fur- 
ther that where he relies on a 
prior divorce the burden is on 
him to prove the validity there- 
of. These decisions are justified 
as being in furtherance of mar- 
riage stability. 

The majority rule has, how- 
ever, been criticized as being too 


harsh and the minority has 
adopted a more humane rule 
under which it is held that a 
remarriage will not be held 
criminal where the accused’s in- 
formation was such that a 
reasonable person, after an 


honest and thorough investiga- 
tion, would have been justified 
in remarrying in reliance there- 
on. Thus, even under the minor- 
ity rule, it is necessary that the 
accused have made a bona fide 


,and diligent effort to ascertain 


right 


the true facts as to his marital 
status before remarrying. 
However, which view should 
be followed need not here be 
determined for the minority 
view, if adopted, would not help 
defendant here. Defendant 
knowingly remarried on the basis 
of a Mexican mail order divorce 
and has not suggested he re- 
married under a factual mis- 
apprehension or that he took 
reasonable steps to ascertain 


| the legal validity of the divorce; 


| public importance of the mat- | 


ter. 

| The utter invalidity and 
|effectuality in New Jersey of a 
Mexican mail order divorce, pro- 
|cured as it is without domicile, 
| which is the jurisdictional basis 
|and prequisite for divorce, has 


in- | 


|long been settled in New Jersey. | 
| Defendant does not question this | 
| but urges that our bigamy Sta- | 
| tute be construed as affording | 
|}a comprehensive defense based | 


/on defendant’s honest 
|that he was 


| Our statute, like most of the 


belief | 
free to remarry. | 


|others in this country and its| 


|English antecedent, 
| that anyone who, having a hus- 
| band or wife living, marries an- 
|then sets forth exceptions in- 
| cluding one in favor of a person 
| who has been 

judgment of any 


“divorced by a} 
authority or' 


declares | 


| other, is guilty of bigamy and| 


a step which would quickly have 
disclosed is utter worthlessness. 


Announcements 


Roy Baylinson has opened 
offices for the general practice 
of the law at 711 Schwehm 
Building, Atlantic City, N. J. 

John Wallace Leyden, Jr. and 
Gerald E. Monaghan have form- 
ed a partnership for the general 
practice of law under the firm 
name of Leyden and Monaghan, 
with offices at 210 Main Street, 
Hackensack. 

Joseph S. Lindabury, Francis 
X. McCormick and Kenneth L. 
Estabrook have become _ asso- 
ciated in the general practice 
of law under the name of 
Lindabury, McCormick & Esta- 
brook with offices at 333 North 
Broad Street, Elizabeth 3. 








A defendant cannot now 
justly be heard to say that he 
reasonably and honestly  be- 
lieved he was free to remarry 
on the basis of a Mexican 
mail order divorce. Such di- 
vorees are stricken down for all 
purposes in bigamy prosecutions 
but the availability in other 
situations of the defense that 
the accused honestly and rea- 
sonably believed he was legally 


free to remarry is not deter- 
mined. 

Appeal dismissed. 

Wachenfeld, J., dissenting, 


holds that in the crime of big- 
amy, as in other crimes gener- 
ally, there must be a wrongful 
intent as well as a wrongful 
act and that the average citizen, 
who, as here, receives a mar- 
riage license after disclosing 
all the facts as to his marriage 
status, has a right to assume he 
can utilize it without going to 
jail for having done so. 
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iia and lids Decisions 


Nearly 50 years ago, Hugo Munsterberg awakened the legal 
talanda 


profession to the importance of experiment 
ticles showing 


pplied psychol 


cgy by publishing a series of ar some of the factors 


of witnesses in court trials 


illusion, 


the testimonial value 
the phenomena of 


which influence 


those fact 


ana 


Among ors were memory, 


motive, emotion suggestion. Recently another psychologist, 


Dr. Asch of 


to discover 


Swarthmore College, conducted a series of experiments 


intended the extent to which one of those phenomena, 


























suggestion, influences the making of group decisions. The report | 
of his ‘experiments, published in Scientific American (November 

1955) holds much of interest for judges and lawyers because it 

points up a risk in the accepted device of group consideration and 

roup decision of important matters. That risk is that the an- 

nounced decision of a group may represent, not concurrence of 

individual views, which is entitled to great weight, but the views 

of only a few, imposed on the rest by “suggestibility.” 

In the tests conducted by Dr. Asch, groups of from 7 to 9 
persons were confronted with a series of problems calling for 
selectio fa sing correct answer from among three offered 

g with an objective standard. All but one of the persons were 
under p unged instruction to agree unanimously on a wrong 

wer at certain times. The other person, aime was called on next 
t st. Was t St subjec In all, 123 college students were used 
s test s ts. an substantial number succumbed to the in- 

the incorrect majority se ction in nearly 37 percent of 

B ngt SiZ€ > group, and by giving the test subject 

part was demonstrated that unanimity of the opposition, 
I than its size, was the stronger force. Since the tendency to 
f Ww the ma ty sé to be a matter of individual personality, 
it was interesting to note that the presence of another dissenter, 
even I so selected a wrong answer, largely freed the test 
s fron rity influence so that he more often expressed 





his independent opinion. 





About one fourth of the subjects never succumbed to the sug- 
gestive force of the majority. Of the others, some complied readily 
r. the ground that they must be wrong. A good many more felt 
the majo ’ suffered from an optical illusion, or else were merely 
owing the selection of the first one called on, yet these feelings 


to express their own opinions. Still others felt 


to free them 


their difference with the majority indicated a personal defic- 





must be concealed at all costs. 


The concept that important decisions should be entrusted to 
groups rather than to single individuals has strong reasons for its 
But the reasons, which are largely based upon the mathe- 
tiatical theory of probability, require as a condition that voting be 
independent, and not influenced by the mere voting of the others 
Dr. Asch’s report, furnishing as it does some basis for questioning 
whether independence really exists, is therefore quite significant 
pertinent is the view of psychologists that the exercise of 
judgment is better performed when done separately by each member 
of the group, prior to voting, than when the attempt is made to 
exercise judgment as a group as in Dr. Asch’s tests. This does not 
mean there should not be the usual discussion before voting, since 
the exchange of data and reasons is helpful to the exercise of 
independent judgment; but it does mean that the exchange should 
be of more than conclusions or views unsupported by reasons or 
argument. 


support 
: 





Also 


the influence of suggestibility is 
because the adversary method of 
for each of the opposing views, 
make an independent 


In our appellate courts, 

unlikely to be significant, first, 
presentation furnishes a “partner” 
and second, because in our courts the judges 


study prior to discussion and voting. In the case of juries, legis- 
latures, legislative committees, boards of directors and the like, 
however, the risk of suggestibility is probably higher because of 


the absence of one or the other of these factors. 


The potential strength of the influence of a majority is suf- 
ficiently high, as indicated by the experiments, to justify continued 
re-emphasis of the importance of expressing individual views on 
the merits in any group discussion in spite of the size or unanimity 
of the opposing views. It is to be hoped that further experiments 
will reveal more precisely what controls or procedures can be ex- 
pected to make more certain that group decisions will reflect the 
independent thought of the constituent members of the group. 


/tainme 
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Federal Tax Notes 


By Harold Kamens 


BEQUESTS: A 
trustees for the care of negiec- 
ted or homeless domestic ani- 
mals is a charitabd!e bcquest 
deductible from the gross estate. 
Rev. Rul. 55-519. 

DEDUCTIONS: A 
institution will receive 
mainder under the 


bequest to 


charitable 
the re- 


irrevocable inter-vivoas trust 
created by taxpayer if life ten- 
ants, aged 40 to 50, have no 
issue. The service 


holds thé 
uncertali tnat any- 
go to charity; the 


it is too 
thing would 
ift deduction is denisd 


Kul. 55-483 


TRANSFERS: Taxn) ran. 
ferred to his wife one-hali of 
the income from res! p: rty 
purchased in Louisiana. The 
transfer Is not a taxatle gif 
unless the property was pur- 
chased with the husband pa- 
rate funds for his separat IS€ 
The wife is presumed to have 
acquired one-half community 
interest in the property at the 
date of purchase. Rev. Rul 
55-461 

GIFT-SPLITTING: The gift- 
splitting benefits do not apply 
to gifts becoming effective after 
the death of a spouse. Rev. Rul 


55-506. 

CAPITAL GAIN: A person 
by reason of the death of a 
acquires a right to capi- 


who 
gac- 


cedent 











tal gains of the decedent not 
includible in the decedent's re- 
tur is apeanee on the gain 
However, he is allowed a deduc- 
tion his income tax return 
for ‘ntire estate taxes paid 
on ain. Rev. Rul. 55-481 
PROFITS: A building and loan 
association selecting the accrual 


first taxable year 
12 31/51 will not 
unrealized pro- 
tallment con- 
prior to 1952 
exempt. If it sel 
allment met 
its first return, 
profits would 
in the year 
55-437 


method for 
beginning after 
be taxed on any 
received on ins 
cts entered into 


its 





ects 
hod 


cash or inst 
ounting in 
unrealized 
itute income 


Rev. Rul 


} 
the 
const 


recelvea 


DEDUCTIONS: <A voluntary 


payment to a state unemploy- 
ment reserve fund to effect a 
reduction in the unemployment 


insurance rate for the subse- 
quent year. or to be credited to 
the employer’s account for the 


ductible by a 
taxpaver 


prior year, is de 


cash or accrual sym 


only in the year of actual pay- 

ment. Rev Rul 55-459 
DEDUCTIONS: <A brokerage 

firm. for lack of substantiation 


under the Cc 
part of the claimed 
club dues, enter- 

lunches. 
and trave' 


was allowed yhan 
doctrine only 
deductions for 
nt, business 
telephone calls, gifts, 

te. TCM 1955-206. 
GAIN: 
property was invol 
verted and taxpayer 
the property 
statutory period for 
tion of gain. The fact 
taxpaver subsequently, 
fore replacems 
yted 


precl 





taxpayer's 
untarilv con- 
elected to 
within the 
nonrec 


Some of 


replace 
ogni- 
that the 

but b 
the pro- 
a plan of liquida- 
tion will not ude nonrecog- 
f gain provided the re- 
placement is completed on time 
Zev. Rul. 55-517. 

BAD DEBTS: A 
bank in computing a reasonable 
addition to reserve for bad 
debts may include the amount 
of its mortgagors’ escrow 
accounts as part of its total de- 
posits or withdrawable accounts 
tev. Rul. 55-435. 

EXCESS PROFITS: Upon re- 
negotiation and determination of 
profits, the contractor is 
required to refund only the not 
profit after tax. The tax credit 
is generally based on the asses- 
sed tax. However, if the Service 
is aware that there is doubt that 
an outstanding assessment will 
be paid, credit based on taxes 
v. Rul 474. 


e- 
nt of 


perty, adoy 


mortgagee 
its 


deposit 


excess 


is 
Jo- 


VALUE: The basis 
acquired by a 
bank at a fore- 
to 1/1/52, at 


MARKET 
of real property 
mutual savings 
closure sale prior 
which time the bank was ex- 
empt from tax, is the fair mar- 
ket value at date of acquisition 
Rev. Rul. 55-434. 


DEFICIENCY: The IRS has 
prescribed a change in policy 
and will allow interest on an 
overpayment credited against a 
deficiency up to date of assess- 
ment of the deficiency. It will 
charge interest on that part of 
the deficiency offset by an over- 


payment from the date of notice 
and demand to the date the 
credit is scheduled. Heretofore, 
the interest period on over- 
assessments terminated on the 
date to which interest was 
charged on the deficiency even 
though such date may have been 
prior to the date of the 
ment. Rev. Rul. 55-485. 

COMMISSIONS: A 


assess- 


general 


agent of an Insurance company 
must file annual information 
returns with respect to all soli- 
citing agents who are under 


who recetve 


. Rul 


to him and 
more annually. Re 


contract 
$600 or 
55-522. 
Rev. Rul. 55-652: 
COME: Unemployment compen- 
sation payments made to Federal 
>mplovees during unemployment 


GROSS IN- 


vee riods by State or Federal 
agencies, as provided for by 
Title XV of the Social Security 


Act, as amended, do not con- 
stitute income to the recipients 
for Federal income tax purposes. 
BUREAU RULINGS 
PENALTY: Unreported sales 
were withheld by the controlling 
officer, and the accountant re- 
lied on the books which did not 
reflect sufficient income to re- 
quire filing an EPT return. 
Held: This was not reasonable 
cause for failure to file. Penalty 
sustained. Dawkins, TCM 1955- 


+70 


Lio 

FRAUD: Law were 
assessed negligence penalties for 
omplete and in- 


partners 


maintaining inc 

adequate 
Held: 

equivalent 





records. 
egligence 


to an 


Id not 


to de- 


Was Ne 


intent 


fraud. Foulke, TCM 1955-175. 
PENALTY: The net worth 
method was used to determine 


income of a farmer 


intain adequate 


the gross 
who failed to ma 
records. 

Held: 
not 
are 


the 


penalty was 
sustained bec farmers 
specifically excluded from 
requirement of maintaining 
permanent books and _ records. 
Laity, TCM 1955-176. 
FRAUD: Taxpayer 
sed as transferee of a 
tion. The corporate records 
kept in a very loose manner. 
Held: More than a mere sus- 
picion of fraud is required 
However, negligence penalty sus- 


Henry K. Given, TCM 


sag 


nee 
Ee Ice 


ause 


was asses- 
corpora- 


were 


CLUBS: The dominant pur- 
pose of an engineers’ -. was 
the advancement of engine 

Held: Incidental social 





offered memb did not 
make the club a social club and 
its fees and dues subject to tax. 
Engineers’ Club of Dayton VS 
U.S. D6: 471/55. 





leges 















CLUBS: Taxpayer was a club 
for union members in Erie. It 
operated a clubhou with rest- 
aurant. Its constitu provided 
for a death benefit of from $39 
to $50. 

Held: This death ben was 
not for social or recreational 
purposes and, therefore, the 
club was not exempt. Allied 
Trades Club, Inc., 23 TC 125 


widow, re- 


GIFTS: Taxpayer. a 


ceived voluntary payments from 
family drug corporat ion in con- 
tinuation of the salary of her 
husband, its president. 

Held: The payments are to 
be considered gifts and are not 


includible in her gross income 


Haskell, TCM 1955-196. 
INCOME: Taxpayer in 1947 
sold his pharmacy for notes 


OS ee 5 A Acc 
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VOICE OF THE BAR 


Comment and Criticism Inviteg 





Editor, New Jersey Law Journa 
From time to time in the pas: 


letters have appeared in th; 
Voice of the Bar concerning th; 
adequacy of penalties imp 
for various violations. 

I have just returned from 
few days quail shooting in W; 


Virginia. The following exc: 
from the digest of their hunt. 
ing laws appealed to me bec; 

of the severe way in whic} 
made the punishment fit 
crime: 

“It shall be unlawful for an: 
person while engaged in hunt- 
ing carelessly or ne 
gently to shoot, wound or 
any human being * > by 
cases where a person is 
victed for a violation of 
section, his or her hunting 
cense shall be revoked fi 
period of five years.’ 

Sincerely yours, 

Bryant W. Griffin 


Sees Adequate Mortgage 
Money Available 
In 1956 


(ACCN) — M 





New York | 


for mortgage loans, adequat 
meet the country’s needs nex 
year, is predicted by Miles | 
Colean of Washington, D. C 
economist and consultant, 


addressed a meeting of the Mort- 


gage council of the Nati 
Assn. of Real Estate Boards 


convention here 


Colean said the mortgag 
market was certain to have 
least as large a volume of fi 


at its disposal in 1956 as in 


adding the belief that fund 
might be available in even larg- 
er amounts next year. 


“The increased growths in 
life insurance and savings 
areas alone—even assumins 
increase in the rate of gr 
over that from 1954 to 
should be more than enoug! 
make up for any probable r¢ 
tion in the amount of short-t¢ 


funds available for the ex} 
sion of mortgage lending,” 
economist said. 


“Actually,” he asserted, 
unusually large increases in 
disposable income that have oc- 
curred during 1955, the prospect 
of further wage increases in 
and the virtual certainty of 
next year in the federal persona: 
income tax, not only should sav- 


the 





ings accumulate in consid 
larger volume next year than 
this, but also funds for |! 
down payments and hi 
monthly charges should be 
Widely available than in 
1955, when house-building 
riding high the easy n 
wave.” 


Colean described the c 


as being in a period of cred: 


adjustment that a free merxé: 
must be expected to en ntet 
from time to time 


Cowen Admitted To 
U.S. Supreme Court 


A. Nathan Cowen of N 














was admitted to practice . 
the U. S. Supreme Cou oe 
Monday. November 14th Mr: 
Cowen was sponsored the 
Hen. Simon E. Sobeloff. $ t 
General of the United States 
heir h could not be neg 
for 18 m ote 

” Held: The notes 

lark value and 

ulent of cash: they : 





represent taxable inco ne 
Kaufman. TC) ~ 1935-213 
EXE MPTIONS: Tax} ay . 
his former 
support of is s three min 











e299 + 
2029 TO 






ren who lived with her. But 
waa } oer hat +h 

coulda not snow tnat t 

mo:e than half of the ; 





of the 
Held: 
were deniec 


203. 


children 
— ndency exem] tl ae 
. Kessler, TCM 1¥o¢ 











ge 40 


AR 

Invite¢ 
mn 
Ourna! 
1€ past 




















ue 


78 N. J. L. J. Index Page 401 NEW JERSEY LAW JOURNAL, THURSDAY, NOVEMBER 24, 1955 





Rules of Evidence 





(Continued from page 1) added). 

Constitution. But, eve i oe oe 
is tau ee demcodars must be taken to this last 
= eee : statement; the parol evidence 
ede has been given constitu- rule, it is respectfully submitted, 
ul vised sanction and eke urse 1 is only in part a rule of sub- 
beyond the reach of the rule- stantive law’. A further ques- 
making power, and even though tion arises with respect to pre- 
constitutes the very core Of sumptions. Distinctions must be 
ft Verere BOMONS Ol JOSH. made how. ica. Tie & Hie 
gy Sig ervenheoan o Pen @ determining the effect of all 
: cig rebuttable presumptions 

it must be plain then that a whether they shift the burden 


ct 


rule of procedure is not trans- of proof, ete—is a procedural | 
rmed into substantive law matter’. On the other hand a| 
rely because it involves a rule declaring that proof of fact | 


itter of public policy Theia ( 


| as, for example, the due 
ivuege against seli-incrimina- mailing of a letter properly ad- 
n is a clear test of this thesis. dressed and stamped) gives rise 


That privilege 
ndamental aspects fact B (namely, that the letter 
‘ured by the constitution in was received by the addressee) 
jurisdictions in this country is a rule of substantive law 

‘ept New Jersey, and possibly Where a litigant must produce 











ven there”. It surely grows out proof of certain facts, including 
the most profound considera- | fact B, in order to make out 
ns of public policy. Yet Jus-| his case, a rule of law which 
Brandeis Kl for the allows him to use A (to a 
Supreme Court has said of the limited extent) as a substitute 
ilege that it belongs to the for B is a rule of substantive 
ective not the substantive character. Anv rule which de- 
This is strong authority.| termines what facts give ist 
this privilege is procedural, to the cause of action is sub- 
n there can be no doubt that stantive in nature. It may be 
es as to other privilege said suymarily, then, that ex- 
indeed all rules of evidence cept fot a portion of the parol 
also procedural evidence rule and except for} 
3ut, it may be asked, is that more than 50 recognized specific 
Is all evidence of a proced- rules which allow us to rely pre- 
nature? Rules of evidence’ sumptively on one fact as a 


nave been defined above, as substitute for another, all that 
those rules which establish the appears in texts and encyclo- 


thods for the ascertainment pedias under the title of evidence | 
facts at a trial. If the Uni- is in a true sense evidence | 
n Rules of Evidence are in- We are now well along in an 


‘ted with this definition in era which has witnessed one} 





it can readily be demon- jurisdiction after another turn 


ted that all of them, except toward its highest court with a 


couple of particular are disavowal of much that has gone 
-edural and within the rule- before and a most earnest re- 
king power. They are rules quest that the court take upon 
“evidence” in it proper itself the regulation of the law | 

e. As has been said f the of procedure.’ This great move- 
fodel Code of Eviden the ment. which depends upon the 
Uniform Rules encompa “all 1883 rules of the Supreme Court 
the law of evidence except of Judicature in England for a 
rt of its initial radical im- 





parol evidence rule which pi 
egarded''' as a rule of sub- pl 
itive law rather than as a/in the way of justice to the 
of evidence” (bold face court room. The theme 





se’, has brought a great deal 








—— }movement is a simple 
he legislatures \ 
as Professor Sund 
1. all bstantive 


-ontrol 














with 
with 





each other and he body 
politic; but to the highest court 





TITLE 





GUARA NTEE we entrust the regulation of the 

/ methods by which those rights 
and Trust Company and duties are to be enforced 

7 For the courts, by reason of 

iain their intimate familiarity with 

% he matter, are far better fitted 


acomplete title insurance 


: to provide for the machinery of 


Prep ere A sj Ae 
service throughout the their own establishments 





, d = } 
States of New York, | Evidence. like other utters 
New Jersey, Connecticut, yf procedure, is the daily busi- 
Massachusetts, Maine ness of the courts. Quite ob- 
, vj ptika ava ateras nethihitey 
and Vermont iously the men of responsibility, 
vho compose the highest court 


ction, render that 


qualified agency 


in any jurisd 

Hack k | bedy the best q 

19 BANTA PLACE beragey to bring to the jurisdic- 

ion a practical measure of im- 
H 206 é . 

Tel. HUbbard 7-4300 | prov in the rules of evi- 


NEW JERSEY OFFICES: 


~ tm 





Newark |G *nce—rules, be it noted, which 
1180 RAYMOND BLVD. in a few respects are more ob- 
NW Tel. MArket 4-1331 structive of justice than were 
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ne to a rebuttable presumption of! 





|the artificial forms of action in 
the eighteenth century. To the 
highest court—schooled as _ it 
now is with its work on other 
rules—the Uniform Rules of 
Evidence proffer not only in- 
valuable aid on the subject but 
| also a certain moral support, 
nation-wide in extent, as evi- 
poe by the stamp of approval 
| given to the Rules by the House 
'of Delegates of the American 
Bar Association, the National 
Conference of Uniform State 
Commissioners and the Ameri- 
can Law Institute—three con- 
servative bodies 

There surely is no reason in 
the nature of things to force 
la narrow nstruction upon the 
| various nts of authority to 
the highest courts of this coun- 
} try over th ibject of practice 
}and procedure. On the contrary 
ithese grants convey not mere- 


lly a power, but, it is very 
istrongly submitted, a responsi- 
| bility to lay out for the juris- 
| diction rule f evidence accord- 


ing to the standards suggested 
by the Uniform Rules. Rules 


| raised on these standards would 
|furnish the litigant in some 
| trials with a measure of justice 
|}that is now seriously lacking; 

and incidentally in every trial, 
| by reducing all of the complex 


law of evidence to a compara- 
tively fev regulations, they 
|would bring to the rulings on 
evidence not only a simplicity, 
but also a clarity of purpose 

10 mere negligible objectives in 


: 
I 
ithe great l¢ yf all law. 


Footnotes 


|} 95. Sucl the situation in the 
| following irisdictions except as 
otherwise ted: 18 Halsbury’s Stat 
| England p. 511 (2nd ed. 1950), deal- 
ling with the Supreme Court of 
| Judicature; 62 U.S. Stat. 961 (1948 


las amended, 28 U.S.C.A 2072 
1951 f U.S. Stat. 846 (1948) as 








amended, 18 U.S.C.A. §3771 (1951); 
12 Arizona Code §19-202 (1939); Cal- 
ifornia Const. Art. 6, $la, giving the 
power to the Judicial Council; 2 
Colo. Rev. Sta 37-2-8 and 37-2-9 
| (1953): Del. Code Tit. 10 £361, 561 
1953 giv the Chancellor and 
the Superi Court Judges power 
with respect to their respective 
courts; 1 F la Stat. $25.03 (1951 
2 Idaho ¢ 1-213 (1948) recog- 
nizing ar ming the inherent 
r Supreme Court to 
> rules governing procedure in 
all the f Idaho; 2 Ill. Rev 
Stat. c. 1] 126 (1953): 2 Iowa Code 
684.18 (1954) applicable only to 
civil a i 
60-3825 949 
Stat. 447.151, 447 
able 
Rev. Sta 
|} Superi ( J 














195] 
through g al rules, to regulate 
the form a ethod of taking and 
also of the a ibility of evidence 
in all civil actions; Mich. Cons‘. 
Art. VII £5: 4 Mich. Comp. Laws 
$601.14 194 isi the word 
practice 2 Minn. Stat 80.05 
1953), id.: M iri Const. of 1945 
Art. 5 5 it prohibiting any 
change i the aw of evidence 


Neb. Const., Art. 5 £25; N. J Const. 








1947 S 2, Par. 3; 2 New 
Hampshil Laws, tit. XXXI, 
c. 370, $8 (1942), giving the Super- 
ior Court er to establish rules 
of practice: 4 New Mexico Sta‘. 
21-3-1 (195 New York Judiciary 
Law $83, giving a majority of the 
justices of the appellate division in 
the four departments the power to 


adopt any ile of practice not in- 

ith any statute, cf. 1955 
Laws of N York c. 869; 1B Gen 
-20 (1953), rules 





~1 = 





f No. Car 

tice No. Dak. Rev. Code 
27-0208 14 4 Ohio Code 
12223-47 ( Baldwin's 1948 revision 
providing that, inter alia, that the 
judges of the irts of common 
pleas may make rules of practice 
which they must submit to the 
Supreme C ind which may be 
altered, amended or supplemented 
by the Supreme Court: Okla. Stat 
Ann. Tit. 12 $74 (1937) allowing 
the Supreme Court to make rules 
consistent ith the code; Penn. 


Purdon Stat. Tit. 17 s61 et seq. 
(1937 as amended in 1939); Rhode 
Island Gen. Laws chap. 497 §&7 
1938) giving the Superior Courts 


| (Continued on page 6, col. 1) 
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A. “Season's Greetings” 
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100 Cards 00 with Name Printed 
200 Cards 00 with Printed 
since. os al - 
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Rules of 


Evidence 





(Continued from page 5) 
power to make rules subject to the 
approval of the Supreme Court; 
Williams’ Tenn. Code Ann. §9928 
(1934) giving the Supreme Court 
the power with respect to the Sup- 
ericr and Circuit Courts; Vernon's 
Ann. Tex. Const. Art. 5 $25, giving 
the Supreme Court power to estab- 
lish rules of procedure not incon- 
sistert with the laws of the state, 
further see Vernon's Texas Civil 
Stat. Art 731 and 173la (1945); 
9 Utah Code Ann. §78-2-4 (1953), 
practice and procedure *- an 
cluding rules of evidence”; Ver- 
mont S:at., Rev. 1947 $1276 giving 
the judges of the respective courts 
power tc establish general rules of 
practice applicable to their courts; 
Virginia Code (1950) §8-1.1 applic- 


able to practice; Wash. Rev. Code 

1951) $2.04.190 includes “the mode 
and manner of taking and 
obtaining evidence”: Wisconsin 
Stat. (1949) $251.18: West Va. Code 
1955 $5183; Wyoming Comp. Stat. 
Ann. (Cum. Supp. 1953) $1-117 (a), 
including within the Supreme 
Court's rule-making power the 


power to promulgate rules of evi- 
dence for all courts of the state: 
Puerto Rico Constitution Art. V s6 
confers upon the Supreme Court a 
like power 


22 J. Am. Jud 


Further see 


20 
1938 


Soc'y 
2 


30 


96. The make rules of 
procedure undoubtedly inheres in 
a court. Indeed this inherent pow- 
has been recognized from anci- 
In England general or- 

to be distinguished from de- 
crees affecting particular 
the practice in England today is set 
forth in so-called general orders or 


power to 


J 
ent times 
ders 


cases— 


ors, each of which is subdi- 
nto rules of court. See The 
Practice) were made by 





hancellors for the regulation 
f chancery procedure, at least as 
as 1388. The oldest existing 
n law rules date from 1457, 

fer to still older rules 
disappeared 
History of English 


early 







nave 








ed. rev. 1920 In 
United States Supreme 
ted the practice (and 
rul of the King's 
1 Cranch) xvii 

2 US. 


Dallas 
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CASES 








413. New Jersey, Kinney v. Muloch, 
17 N.J.L. 334, 335 (Sup. Ct. 1839), 
and other jurisdictions also took 
over the rules of practice in the 
King’s sench, subject to certain 
exceptions. 

Dean Pound argues that the high- 
est court in a state has an inherent 
authority to make rules of proce- 
dure governing all the courts of the 
state. Pound, Regulation of Judi- 
cial Procedure by Rules of Court, 
10 Ill. L. Rev. 163, 172 (1915). See 
People v. Callopy, 358 Ill. 11, 192 
N.E. 624 (1934) in accord, but not 
passing on the question whether 
the legislature has coordinate pow- 
er; Ko!kman v. People, 89 Colo. 8, 
300 575 (1931), holding tnat 
the Supreme Court of Colorado has 
impliedly and inherently the power 
and further that the legislature has 
such power. See Idaho Code 
supra n. 95. Cf. Annot. 110 A.L.R 


Dac 


no 





| 


tt would lose their utility as a medi- 


'um if they were being unhitched 
|from those ideas by everyone to 
whom they are communicated. 

Moreover the terms “substantive 
law” and “procedure” have certain 
fairly obvious significations, and it 
will be found that they have been 
abused by the courts only in very 
exceptional situations. As Profes- 
sor Cook has noted, “in a vast 
number of cases” there is no diffi- 
-ulty. Cook, 42 Yale L. J. supra 
at 344; Cook, Logical and Legal 
Bases of Conflict of Laws p. 163 
1949 

99. Poyser v. Minors, 7 Q. B. Div. 
329, 333-335 (Ct. App. 1881); Allen 
v. Bailey, 91 Colo. 260, 14 P.2d 1087, 


1091 (1932); Mix v. Nez Perce Cty., 
18 Idaho 695, 112 Pac. 215, 220 
1910 State v. Elmore, 179 La. 
1057, 155 So. 896, 897 (1934): Metro- 
politan Life Ins. Co. v. McSwain, 
149 Miss. 455, 115 So. 555, 557 
1928); Barker v. St. Louis County, 
340 Mo. 986, 104 S.W. 2d 371, 378 
1937 Anderson v. Workman, 67 
Mont. 176, 215 Pac. 224, 227 (1923); 
Jones v. Erie R. R. Co., 106 Ohio 
St. 408, 140 N. E. 366, 368 (1922 
State v. McConnell, 156 Tenn. 523, 
13 S.W. 2d 161, 162 (1928); Petty v 
Clerk, 113 Utah 205, 192 P.2d 589, 


22, 52 (1937). Contra see cases cited 
ibid. at 58 

There are a great many cases 
recognizing the inherent power of 
the courts. See Annot. 110 A.L.R 
22 (1937); Supp. Annot. 158 A.L.R 
705 

In New York (N.Y. Const. Art 
6. Sec. 20) and a few other states 
see 22 J. Am. Jud. Soc’y 27, 30] 
1938 the constitution expressly 


gives to the legislature a 


power to regulate procedure 


certain | 


97. Winberry v. Salisbury, 5 N.J 
240 (1950); Kolkman v. People, &9 
Colo. 8, 300 Pac. 575 (1931). 

98. Arnold, The Role of Substan- 
tive Law and Procedure in the] 
Legal Process, 45 Earv. L. Rev. 617, 


But it should be observ- 
that Arnold 


643 (19382 


ed, by way of warning, 


Was using the terms, procedure and 
substance, not in their accustomed 
senses, but rather to describe atti- 


tudes. See 45 Harv. L. Rev. at 647| 
n. 44. 
See also Cook, “Substance” and 


‘Procedure”™ in the Contlict of Laws, 
42 Yale L. J. 333 (1933); and Cook, 
Logical and Legal Bases of the 
Conflict of Laws 167 (1949). Fur- 
ther see Justice Frankfurter’s opin- 
ion for the Supreme Court in Guar- 
anty Trust Co. v. York, 326 U.S. 99, 


108, 89 L. Ed. 2027, 2036 (1944), 
citing Professor Cook's article and 
dealing with a statute of limita- 


tions. 

Professor Cook, writing as to the 
dichotomy of substance and proce- 
dure in the conflicts of law, has 
warned us against the beguilements 
of a mechanical jurisdiction (42 
Yale L.J. at 344; Pound, Mechani- 
cal Jurisprudence 8 Col. L. Rev. 
605, 608, 610 (1908)) or, he might 
have said, a mechanistic logic acute- 
ly described by John Dewey in 
Logical Method and Law, 10 Cor- 
nell L. Q. 17 (1924). 

It is well enough to recognize 
that common law propositions are 
not firm; there is no reason why a 
mere appellation for a conception, 
a servant in the 


interests of con-| 


venience, should become the mas-| 


ter and control the conception. For 
example, if a court has under ad- 
visement the question whether the 
law of the forum governs proce- 
dure, it perhaps should be devising 
an exception to that proposition— 
instead of pulling the term “pro- 
cedure” out of shape in order to 
stretch it around the case. That 
term has obviously suffered some 
|abuse in a few situations which 
are alluded to by Cook, supra, and 
by Dean Tunks, Categorization and 
Federalism: “Substance” and “Pro- 
cedure” after Erie Railroad v. 
Tompkins, 34 Ill. L. Rev. 271 (1939). 

However words are 


entitled to} 





a little more deference. They have | 


certain attachments to ideas and|P ‘ 
i | like effect, see Mills v. Bank of the 
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; United States, 


993 (1948); Boyl v. Bell, 64 F. Supp 


22, 24 (S.D.N.Y. 1945 Occidental 
Life Ins. Co. of Cal. v. Kielhorn, 
98 F. Supp. 288, 292, 293 (W.D. 
Mich. 1951 Sunderland, Charac- 


ter and Extent of the Rule Making 
Power Granted U.S. Supreme Court 


and Methods of Effective Exercise, 
21 A.B.A.J. 404, 406 (1935); see 
definition of “substantive” in Web- 
ster’s New International Dictionary 
2nd ed. 1949 In Cohen v. Bene- 
ficial Industrial Loan Corp., 337 
U.S. 541, 555, 93 L. Bd. 1526. 1541. 
it was held that a statute which 
renders the unsuccessful plaintiff 
liable for expenses, including at- 
torneys’ fees, “creates a new liabil- 
ty” and therefore is substantive 


in character and “not merely a 
regulation of procedure”. 

The mere fact that a rule of pro- 
cedure hampers or significantly af- 


fects (Guaranty Trust Co. v. York, 
326 U.S. 99, 109, 89 L. Ed. 2079, 
2086 (1944)) the enforcement of a 


substantive right does not alter its 
nature. Procedural rules are always 
hampering and in many situations 
have more significant effect with re- 
spect to the enforcement of a sub- 
stantive right. 

We are dealing with the Uniform 
Rules of Evidence which apply only 
in the courts, Rule 1, and so need 
not concern ourselves with admin- 
istrative agencies. 

100. The validity of this definition 
becomes more apparent if one com- 
pares it with Thayer's analysis of 
the subject. He declares that all 
rules of evidence are of three sorts: 
first, those which prescribe the 
manner in which evidence is to be 
presented, such as the rule declar- 
ing that no one may testify as to a 
thing unless he personally knows 
it; second, those which fix the qual- 
ifications and privileges of witnes- 
ses, and the mode of examination; 
and, third, those of an exclusion- 
ary nature, which declare that cer- 
tain matters shall not be received 
in evidence. Thayer, Preliminary 
Treatise on Evidence p. 264 (1898). 

101. If a rule is of such a nature 
that it determines what facts give 
rise to a cause of action, it then is 
a rule of substantive law. See the 
discussion in n. 115 infra. 

102. Patterson v. Winn, 30 US. 
(5 Pet) 233 (1831), Story, J. for 
the court held that a rule of a Cir- 
cuit Court of the United States 
could not control the rights of the 
parties in matters of evidence. To 


24 U.S. 431, 439 
1826). These cases were followed 
in Odenheimer v. Stokes, 5 Watts & 
S (Pa) 175, 177 (1843). The United 
States Supreme Court cases are no 
longer authoritative in view of its 
adoption of Rules 43 and 44 of the 
| Federal Rules of Civil Procedure 
governing the matter of evidence. 
| See at n. 106 infra. 
State v. Pavelich, 153 Wash. 379, 
279 Pac. 1102, 1103, 1104 (1929) 
| states first that procedure includes 
| evidence; then it says contradic- 
torily that rules of evidence con- 
stitute substantive law and cannot 
be governed by rule of court. The 
rule involved in that case had to 
do with the inference of guilt aris- 
| ing because of an accused’s failure 
| to testify. It was held to be proce- 
| dural in character and therefore 
valid. Commenting on the case. 
| Professors Morgan and Maguire in, 
Looking Backward and Forward at 
| Evidence, 50 Harv. L. Rev. 909. 934 
| n. 65 (1937), make this understate- 
| ment: the case “contains puzzling 


passages” as to whether rules of 
evidence are substantive in char- 
acter. 

103. McCarthy v. Arndstein, 266 
U.S. 34, 41, 42 (1924), see n. 110 
infra; Hopt v. Utah, 110 U.S. 574, 
590 (1884) 
in the law of evidence as to the 
competency of witnesses relate sole- 
ly to modes of procedure and are 
not void under the ex post facto 
clause; Thompson v. Missouri, 171 
U.S. 380, 388 (1898), dealing with 
a rule of evidence which the court 
held was merely a regulation of 
mnrocedure; Dravo v. Fabel, 132 U.S. 


487, 490 (1889), dealing with a state 
statute affecting the examination 


of parties on the stand, held proce- 
dure under the Conformity Act; 
see Kring v. Missouri, 107 U.S. 221, 
231, L. Ed. 605, 2 Sup. Ct. 443 

1882); The Princess Sophia, 36 F. 


97 


«f 


2d 591, 593 (W.D. Wash. 1929); 
Kellman v. Stoltz, 1 F. R. D. 726, 
728 N.D. Iowa 1941 King v 
Schumacher, 32 Cal. App. 2d 172, 
89 P.2d 466, 472 (1939 People v. 
Aguinaldo, 3 Cal. App. 2d 254, 39 
P.2d 505, 506 1934 Toletti v. 
3idizcki, 118 Conn. 531, 173 Atl. 223, 
225 (1934), statute as to burden of 


proof is procedural and was prop- 
erly given retrospective operation: 
Bowing v. Delaware Rayon Co., 188 


Atl. 769, 770 (Super. Ct. Del. 1937); 
Hunt v. Rosenbaum Grain Corpora- 
tion, 355 Ill. 504, 189 N.E. 907, 911 


1934); City of Chicago v. Williams, 
254 Ill. 360, 98 N. E. 666, 668 (1912), 
commented on by Callahan and Fer- 
guson, Evidence and the New Fed- 
eral Rules of Civil Procedure, 45 


Yale L. J. 621, 643 (1936); Cochran 


v. Ward, 5 Ind. App. 89, 29 WN E. 
795, 797 (1892); Burk v. Putman, 
113 Iowa 232, 84 N. W. 1053, 1054 


(1901), a statute as to competency 
of spouses to testify affects the rem- 
edy only: Geddes & Moss U. & E 
Co. v. First Nat. Life Ins. Co., 177 
So. 818, 821 (La. Ct. App. 1938); 
Sellars v. Carpenter, 27 Maine 497 
(1847); Kansas City v. O'Connor, 
36 Mo. App. 594, 598 (1889); Jessup 
v. Davis, 115 Neb. 1, 211 N. W. 190 
(1926): Rich v. Flanders, 39 N. H. 
304, 323, 329, 347, 362 (1859); Heron 
v. Gaylor, 53 N. M. 44, 201 P.2d 366, 
369 (1948); Sackheim v. Pigueron, 


215 N.Y. 62, 109 N. E. 109, 112 
(1915); Jones v. Erie R. Co., 106 
Ohio St. 408, 140 N. E. 366, 368 
(1922); State v. Caruthers, 1 Okla. 
Cr. 428, 98 Pac. 474, 478 (1908); 
Com. v. Hamilton, 74 Pa. Super. 


419, 423 (1920)—in its widest sense; 
Brenizer v. Nashville etc. R. Co., 
156 Tenn. 479, 3 S. W. 2d 1053, 1055 
(1928); Commonwealth v. Hunting- 
ton, 148 Va. 97, 138 S. E. 650, 653 
(1927); State v. Superior Court, 148 
Wash 1, 267 Pac. 770, 774 (1928). 

To the above cases may be added 
cases from 27 jurisdictions cited in 
1 Wigmore, Evidence p. 209 n. 3 
(3rd ed. 1940), holding that con- 
stitutional provisions forbidding ex 
post facto laws with respect to sub- 
stantive rights, do not apply to rules 
of evidence: a rule of evidence, hav- 
ing to do merely with methods for 
ascertaining facts, does not consti- 
tute a substantive right. In accord. 
see 16 C.J.S. Constitutional Law 
$446: 11 Am. Jur. Constitutional 
Law $359; 37 L.R.A. (NS) 96 (1912). 

To the above authorities should 
be added also the Restatement, 
Conflict of Laws, $585, 595 to 625 
(1934), stating in effect that the law 
of the forum governs matters of 
procedure and hence matters rela- 
tive to the proof of facts, presump- 
tions, competency of witnesses and 
evidence generally. See cases cited 
3 Beale, Conflict of Laws $595.2 - 
597.1 (1935). 

Another line of authority which 


may be added holds that statutes 

relating to remedies and procedure ] 28 - 13th Ave., Nwk...MArket 3-938 
are presumptively to be given a ] 295 w 57 St., NYC..COlumbus 5-6444 
retrospective operation and there- | 6108 Tyler Pl, West NY..UNion ¢ 19% 
fore statutes relating to rules of — 


holding that alteration : 


evidence may be given such opera- 
tion. See 82 C.J.S. Statutes, £42) 
424. 

Furthermore there may be addeq 
the mass of cases under the ol, 
Federal practice which applied tt 
rule of evidence obtaining in th¢ 
state court on the theory that eyj- 
was a matter of procedur; 


dence 

governed by the Conformity 

35 C.J.S. Federal Courts $132 p 
1080; 5 Moore’s Federal Practic 
$43.02[2] n. 13 (2nd ed. 1951); Clark 


Power of Supreme Court. to Mak: 
Rules of Appellate Procedure, 44 


Harv. L. Rev. 1303, 1311 (1936 
104. 1 Wigmore, Evidence $7 
3rd ed. Supp. 1953) (“That 


prerogative of the courts [to n 

their own rules of procedure) 
cludes the power to formulate a 
alter the rules of evidence 
not to be doubted”.); 5 Mo 
Federal Practice $43.02 [2] 


Oo 


(Ind ¢ 


1951); Pollock, Jurisprudence 7 
1929 Bouvier’s Law Dictio: 
Rawle’s 3rd ed Webster's 
International Dictionary (2nd 
1649). Webster defines procedur 
as the “mode of beginning and < 


ducting litigation, including in 
broadest use the methods of ple 
ing, evidence, and practice and 
rules of law (called adjective |: 
by which they are governed. S 
times, in a narrow sense, pra 
*' The use of the word “ 
cedure” conjunctively with 
word “practice”, such as will | 
found in the English, Federal, Ne 
Jersey and most statutes and « 
stitutions, makes it entirely ¢ 
that procedure is used in its b: 
sense. 

We should add, however, pa 
thetically that in various con 
tions the term “practice” is he] 
be synonymous with “procedurs 
Poyser v. Minors, 7 Q. B. Div. 328 
333, 334, 338 Ct. App. 1881); Cit 
Chicago v. Williams, 254 II]. 360. § 
N. E. 666 (1912) (note dissenting 
opinion commented on 45 Y 
L. J. at 643 (1936); Morris v. N 
ark, 73 N. J. L. 268, 62 Atl. 1005 
1006 (Sup. Ct. 1906); Maho 
Valley R. Co. v. Santoro, 93 Ohi 
St. 53, 112 N. EB. 190, 191 (1915 
Johnson v. Smith, 78 Vt. 145 
Atl. 9, 10 (1905). See 1 Bisho; 
New Criminal Procedure p. 2 
ed.) stating that practice i: 
widest sense includes most of wha: 
is comprehended by procedure—z 
passage which unfortunately wa 
not quoted in Kring v. Missouri 
U.S. 221, 231, 27 L.. Ed. 506, 2 
Ct. 443 (1882). 

105. Green, To What Extent \a 
Courts Under the Rule-Makinz: 
Power Prescribe Rules of Evidence: 
(Ross Prize-Winning Essay 26 
A.B.A.J. 482 (1940). See other Ros 
Essays on the same subject; Ried 
26 A.B.AJ. 601 (1940); Stein, 2 
A.B.A.J. 639 (1940); Grinnell. 2 
J. Am. Jud. Soc’y 41 (1940); I 
14 Fla. L. J. 348 (1940). Further 
dealing with this subject, see Sur 
derland, Character and Exten: © 
the Rule-Making Power Grantec 
U.S. Supreme Court and Methoc: 
of Effective Exercise, 21 A.BA. 
404, 406, 407 (1935); Callahan az: 
Ferguson, Evidence and the Ne 
Federal Rules of Civil Procedur: 
45 Yale L. J. 622, 641, 644 (193 
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Davey (1938) Wis. L. Rev. 324; 
sweeney, Federal or State 
f Evidence in Federal Courts, 27 
1. L. Rev. 394, 398 (1932 Falk- 
et al., 14 Wash. L. Rev. 338, 









44 (1939 cf. Sumner, To What 
Extent May Courts Prescribe Rules 
f Evidence, 63 N.J.L.J. 397 (1940 


see Williams, The Source of 
Authority for Rules of Court affect- 
n >rocedure, 22 Wash. U. L. Q. 
459, 462 (1937 Wickes, The New 
Rule-Making Power of the United 
States Supreme Court, 13 Texas L 
; 1, 23 (1934). The most compre- 
sive memorandum of authorities 
the general subject as to the 
Rule-Making Power of Courts, 
hich I have had the benefit of 
jing, was prepared by Ward J 





bert, Esq. of the New Jersey 

in 1948. 

16. See 5 Moore's Federal Prac- 
43.02 [2] n. 24 (2nd ed. 1951 
ing to Draft May 1936, for- 

Draft April 1937, Rule 
44. Note to Supreme Court. See 


Chairman of the Supreme 
irt's Advisory Committee on the 
s), 22 A.B.A.J. 780, 782 (1936 
‘hell said this at the Cleveland 
titute of the American Bar As- 
ation held July 21, 1938 


When the Committee first met, 
ir first reaction was that deal- 
ig with the rules of evidence 
as not within the scope of the 
tatute [viz., “practice and pro- 
dure in civil actions at law” 
28 U.8.C.A. 723. b That 
as our offhand impression. We 


1anged that, after we had given 
e matter further consideration 
id were fortified by ample au- 
thority to the effect that rules of 
evidence are matters of 
ire.” (Proceedings, p. 186 
The present Federal Rule 43 con- 
this important provision 
yng others) as to evidence 
All evidence shall be ad- 
itted which is admissible under 
> statutes of the United States 
under the rules of evidence 
retofore applied in the courts 
the United States on the hear- 
g of suits in equity or under 
rules of evidence applied in 
e courts of general jurisdiction 
the state in which the United 
States court is held The 
ympetency of a witness to testi- 
shall be determined in like 
inner.” 
7. Green, To What Extent May 
ts Under the Rule-Making 
Power Prescribe Rules of Evidence, 


proce- 





26 A.B.A.J. 482, 488 n. 69-82 (1940 
Professor Green makes reference 
a] to English rules of evidence 
hich were adopted under a statu- 
tory power to make rules of ‘“‘prac- 
and procedure” (18 Hals. Stat. 
England p. 511, 2nd ed. 1950). Fur- 
thermore, in some states, for ex- 


ample, in Wisconsin, New Mexico 
and South Dakota a considerable 
number of statutes on evidence 
nave. under the rule-making power, 
transformed into rules of 
u 4 N.M. Stats. 1953 c. 21: Rule 
“1-1-1 (26) supersedes Comp. Stat. 
1929 $45-101 to 45-119; Rule 21-1-1 
43. “Evidence” supersedes Comp. 
Stat. 1929, 45-407; Rule 21-1-1 (44 
ipersedes Comp. Stat. 1929 §45-612 
and 105-527. 2 S.D. Code 1939 c. 
-.0902 provides that statutes relat- 
“practice and procedure’’— 
including 2 S.D. Code 1939 c. 36.01- 
ll relative to judicial proof—shall 
force and effect only as rules 
irt. Wis. Stat. 1949 tit. xxx c 
4-328, dealing with various mat- 
i f evidence, are given the ef- 
: f rules of court by Wis. Stat 
-49 tit. xxiv c. 251-18. See further, 
example, Alabama Equity Rules, 
f Alabama, tit. 7, appendix, 
Rule 39 (dealing with vartious 

tiary matters); Texas Rules 

Civil Procedure 176-215; N.J 
wR. 4:44-2 adn 4:45 
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1 This in effect was the very 
Proposition rejected by the Sup- 
seme Court in Sibbach v. Wilson & 
Co. 312 U.S. 1, 13, 14, 18 (1940). 





1s to have been argued there 


or infraction of 


unsuccessfully 
attempted to exclude from the rule- 
making power specific rules of evi- 
dence involving policy matters. 26 


pose 
ever his 
whether or not 


policy”, is (as 


‘courts 
ter. The 
ywer 
»f procedure 
ral in 


tates or not at all 
ng that it 
0licy 
1ighest 
ions should have no hesitancy in 
acceptnig 
tules which touch on some matter 


great 
tions as to policy 
that, by 
these 


hand of one authority 


law 


1eld to be 
the due proc 
constitution. State v 
Iowa 
Wigmore 
perhaps overruled” 


apparently is 
Cooney, 244 Iowa 153, 55 N. W. 2d! 
269, 271 


Whether the privilege is implied- 


constitution is 


State constitution 
press provision embodying the pri- 


has 
privilege. Twining v. 
211 U.S. 78, 72 L. Ed. 97, 29 Sup. | 


1947 ) 
Fourteenth Amendment one is ever 
conscious of the question how much 
authority in 
should be centralized in Washing- 
ton and how 


48 Stat. at L. 1064 c. 651 §2, 


amended by 63 Stat. at L. 446 c. 
343 $2, 28 
includes all procedural rights of a 
considerable importance. The court 
said: 


U.S.C.A. $2072 


(1949) ) 


“If we were to adopt the suggest- 
ed criterion of the importance of 
the alleged right we should in- 
vite endless litigation and confu- 
sion worse confounded. The test 
must be whether a rule really 
regulates procedure,—the judicial 
process for enforcing rights and 
duties recognized by substantive 
law and for justly administering 
remedy and redress for disregard 
them. That the 
rules in question are such is ad- 
mitted.” 


Mr. 





Riedl In an essay submitted 
for the Ross prize 


A.B.A.J. 601, 604, 605 (1940). But 
as he says, he does ‘not hesitate to | 
abandon” the terms “procedure” 
and “substance”. He seeks to im- 


How- 
depending on 
a rule of evidence 
grounded in a “general public 
was held in Sibbach 
Wilson & Co. supra) a very diffi- 


some other dichotomy 
standard, 


cult one to work with 


In New Jersey and Colorado the 
have no choice in the mat- 
Legislature there 
with respect to the matter 
If a rule is procedu- 
nature, it must be adopted 
Supreme Court in those 
—notwithstand- 
involves a matter of 
3ut, it is submitted, the 
courts of other jurisdic- 


the 


those of the Uniform 


of policy. In the first place the 
Uniform Rules, for example those | 
to privileges, do not in any 
respect modify current no-| 


than 
rules 
together 
under the 
the entire 


But more 
adopting all the 
courts would bring 
compact form and 


of evidence 
109. The constitutions of all 








states except New Jersey and Iowa 
>xpres guarantee the privilege 
Iowa, the privilege has been 


included impliedly in 
s clause of the Iowa 





650, 91 N. W. 
states that 


935 


the 


case “‘is 


Guthrie, 186 Iowa 211, 172 N. W. 
292 (1919), 2 Wigmore, Evidence 
2252 n. 2 (3rd ed. 1940): but this | 


not so, Koonck v. 
(1952 


guaranteed by the New Jersey 
still an open ques- 


tion. In State v. Toscano, 13 N. J. 
418, 423, 100 A.2nd 170 (1953), our 
Supreme Court stated that “our 


contains no ex- 


vilege (italics inserted). It 
is true that the Fourteenth Amend- 
ment of the Federal Constitution 


been held not to include the 


14 (1908), decided after State 
Height, supra. In accord, see 


Palko v. Connecticut. 302 U.S. 319, 
82 L. Ed. 288, 50 Sup. Ct. 149 
Adamson v. California, 332 U.S. 46, 


1938); 
L. Ed. 1903, 67 Sup. Ct. 1672 
But in passing upon the 


our federal system 


much should be left 


the states; and hence the con- 


struction that has been placed upon 
the Fourteenth 
necessarily 
considers Art. 1, Sec. 1 of the New 
Jersey Constitution 1947. 
the cited section of the New Jersey 


Amendment is not 


controlling when one 


Besides, 
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has no} 


Height, 117; 
1902). | 


by Davison v. | 





New Jersey, ! 





| tion. 


somewhat broader in 
due process clause 
of the Federal Constitution. Cf. 
State Board of Milk Control v. 
Newark Milk Co., 118 N. J. Eq. 504, 
518, 179 Atl. 116 (E. & A. 1935); 
Prentiss National Airlines, 112 
F. Supp. 306, 314 (D.N.J. 1953). In 
any event the view is held by some 
at the bar that the privilege is 
impliedly to be found in that sec- 
tion of the State Constitution. But 
see 8 Wigmore, Evidence §2252 n. 2 
(3rd ed. 1940 

110. In McCarthy v. Arndstein, 
266 U.S. 34, 41 (1924), Justic Bran- 
deis writing r the Supreme Court 


be said to be 
scope than the 


was dealing with the question 
whether the privilege extends to 
an examination of the bankrupt, 


made for the purpose of obtaining 

possession of property belonging to 

his estate. Justice Brandeis says: 
“To per him to retain posses- 
sion beca surrender might in- 
volve dis ire of acrime, would 


destroy a property right. The 
Constitutional privilege relates to 
the adjective law. It does not re- 
lieve one from compliance with 


the substantive obligation to sur- 


render property 
“Section 2la fa statute under 
which a bankrupt may be exam- 
ined as to his acts, conduct or 
property on the other hand, 
deals spe ally and solely with 
the adjective law—with evidence 
and witne italics inserted). 
The Uniform Rules, respecting 
the privilege, do not, it is opined, 
in any way affect the fundamentals 
of the privilege guaranteed by the 
constitution of any jurisdiction. 
They deal with aspects of the privi- 
lege which lie outside of those 
guarantees 
A deci vhich might be added 
to this note State v. Pavelich, 153 
Wash. 379, 279 Pac. 1102 (1929), 
but see 102 supra, which had to 


atter of comment by 
failure of an accus- 


do with 
the court 





ed to te The accused had in- 
voked the p € The court held 
that ar »verning this matter 


111. That rule 


of witnesse are ru 


as to privileges 
les of evidence 
see Thayer, Preliminary Treatise 











on Eviden p. 264 (1898 

112. For example, Rule 60 directs 
that compensati for expert wit- 
nesses appointe the court in a 
criminal a shall in the first 
instance paid by the county. 


vhich affects county 


Such a matt 
af within the 


latlor Is not 


example is Rule 2 
part that “every 
a privilege 

lose in an action or 
this state or 
divi- 





official of 





any governn al agency or 
sion thereof matter which will 





Where the Sup- 
ny jurisdiction is 
make rules as to 
procedure, that power 
to procedure in the 
courts and t to police investiga- 
tions or administrative proceedings. 
Incidentally, such a proposal, so far 
as police investigations go, could 
perhaps t ctuated by excluding 
from evidence all confessions taken 
before a police official where a con- 
fession has been secured despite the 
fact that the confessor invoked the 
privilege of incrimination. The 
Supreme C through its rules 
can of course deal with the admis- 
sion of the confession in a trial 
court 

113. Dean Mas 
Model Code of 
1942). 

114. That it has been so regarded, 
see Thayer, Preliminary Treatise on 


incriminate 
reme C 

given power 
practice and 
extends or 



























n Ladd, A. L. I. 
Evidence p. 355 





Evidence p. 397 (1898); 9 Wigmore, 
Evidence £2400 (3rd ed. 1940). A 
mass of cases in accord will be 


found in 9 Wigmore $2400 n. 2 pock- 
et supp. Wigmore says however 
that there is a possible question 
with respect to “perhaps the statute 


of frauds and the rule for inter- 
preting by declarations of inten- 
tion.” 

115. Consider, first, preliminary 


negotiations for a contract which 
serve to vary the terms of the con- 
tract. The parol evidence rule, in- 
sofar as it excludes proof of such 
negotiations, is not a rule of evi- 
dence: t a rule determining 
whether one method or another 
should be used for the purpose of 
ascertaining what was said in those 
preliminary negotiations. The law 
simply declares that such prior acts 
do not give rise to a cause of ac- 
This is substantive law. 

On the other hand the parol evi- 
dence rule, insofar as it keeps out 
of evidence prior mutual state- 
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ments of intention which are in- 
troduced not to vary, but to show 
what was intended by the written 
contract, is procedural in character. 
Cf. Wigmore n. 114 supra. The rule 
in this aspect raises the question 
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whether this evidence is a suffici- 
ently trustworthy indication of the e diss ) 
intentions embodied in the contract (7° "°° 

whether one method or another } 
would be more desirable to ascer- = aN 
tain a fact (the intention embodied have 
in the written contract) which gives fixed ficial seal, at 
rise to the cause of action. Seal) A.D... one thousand nine ndred 

So a rule, declaring that a word EDWARD § PATPEN 

to be construed according to its s f State 
general usage until it is made to '/ ° 24. 0 5 “12 
appear that the parties to the in- 
strument adopted some special or e 
personal usage, would be a rule of yirt H 
procedure; for under the substan- pene 
tive law (as I believe it to be) per- 43 0 ‘ ROSS 
sonal usage controls the significa- REY . ROS 
tion of words, and the rule there- } re ; 
fore serves merely as a method to 
enable one to determine the signifi- : 
cation approved by the substantive 
law—a method for the ascertain- me 
ment of a substantive fact at a 
trial—a rule of evidence. : 

In every case involving the parol _____ 
evidence rule, the trial judges must ICE OF APPLICATION FOR 
make a preliminary determination M iANGE 
as to whether or not the parties : nae 
intended to integrate their negotia- t H ; 

ions into a written contract. The 7 7's ee haar bate 
rule that he (and not the jury) has hain 
control of this determination é 2 S r 
other procedural aspect of ol 
evidence rule. McCor k vi- 2 : ; : 
dence £214 (1954). sa tiek< NG - 4 1935 

116. Such a rule as this, whi h &.J.—Nov. 17, 24, Dee. 1 $6 
determines what € é = v JERS 
should put upon S 

basic fact” is one es 

a : 5 , es 

1 trials. It is like the Oe i 9 
generally the burden o 
plaintiff because he 

suit However a rul : 

lear and convinci pr E 

eyond a reasonable d 2 
a particular pres . r t 
the weight to I ee 2 se 
fact or facts . < er 
mines what r \ : 
ed a spec 
as a rule determ ct is ee - 
give rise to the cause er : r 
is a rule of substantive pei . : 

117. 9 Wigmore, Evidence 7 oie 

3rd ed.). A fortiori conclusive : 
sumptions are rules of substant - , 
law. 

118. This. according to Pound s 2 : 
the fourth stage through which : 
courts have passed in the his , 
of procedural progress. Pound, The s s. 8 
Rule-Making Power of the 

2 AB.A.J. 599 (1926). Fu : Surtoc 
Gertner, The Inherent Power of ~~ Le 
the Courts to Make Rules, 10 U. of s : ; s 
Cinn. L. Rev. 32, 58 (1936 wie e ' : 

119. Further see Pound n. 118 ms ais aegioss : 
supra. poe ; 

120. Sunderland, Character and proseenting or recovering 
Extent of the Rule-Making Power goby Se 
Granted U.S. Supreme Court and 
Methods of Effective Exercise. - “ Shear 
A.B.A.J. 404, 406 (1935) Fee S 
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